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1. INTRODUCTION

At first sight the German provisions concerning protection of tenants against notice
to quit with their intricate details, which cannot all be spared to the readers of this
report, seem to provide a very extensive protection against homelessness. Local
administrations seem to have various promising possibilities of helping households
threatened by homelessness and avoiding imminent homelessness .

On closer inspection, however, it becomes apparent that a considerable number of
tenancies is excluded from these various protective provisions and that even in
cases of "regular tenancies" the safety net is not meshed as tightly as it seems.
Whether the possibilities of securing tenancies and avoiding homelessness are
actually used is not least dependent on the institutional organization of the pre-
vention of homelessness within local authorities.

The following survey on insecurity of tenure in Germany as well as the other is-
sues of this national report on homelessness in 1995 are mainly structured along
the guidelines of the European Observatory on Homelessness. In some points the
report could only rely on studies on the situation in West Germany, because data
on the problem of homelessness in East Germany is even scarcer than it is in
West Germany. The terms "East" and "West Germany" always describe the former
territory of the Federal Republic of Germany (West Germany) and the territory of
the former GDR (East Germany).

2. METHODOLOGY

The parts of the text that describe the legal framework mainly refer to a legal ex-
pertise by two jurists, Prof. Dr. Peter Derleder and John von Aken, who have pub-
lished a study on the securing of housing provision of socially and economically
deprived persons (v. Aken/Derleder 1994). Concerning legal practice, the author
can also refer to information from expert interviews with judges of lower district
courts and with representatives of tenants' associations (comp. Busch-Geertse-
ma/Ruhstrat 1994 a, p. 83-106).

Data on the socio-economic background is mainly taken from official sources like
publications of the Federal Office of Statistics and the Federal Office of Employ-
ment as well as the Housing Allowance Report and the Rent Report of the Federal
Government.

The account on the practice of local authority in preventing homelessness refers to
the results of two studies published by the "Institute for Innovative Social Research
and Social Planning" (Gesellschaft fur Innovative Sozialforschung und
Sozialplanung) in 1994. The questions of the studies are similar, but they are
applied to different regions. While one of them (Evers/Ruhstrat 1994) exclusively
describes the situation of Schleswig-Holstein, the other one (Busch-Geertse-
ma/Ruhstrat 1994 a) has its emphasis on Northrhine-Westphalia, but five other
West German towns are included. Both studies have employed quantitative as
well as qualitative research methods. Beside the expert interviews with judges and
representatives of tenants' associations that have been mentioned above, in seven
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municipalities of intensified research (per study) interviews were made with
employees of different municipal offices and of different nongovernmental welfare
institutions. 31 local authorities questioned for the study with emphasis on North
Rhine-Westphalia and 167 local authorities in Schleswig-Holstein gave detailed
written information about the practice of prevention of homelessness, about the
practice of temporary accommodation of homeless households and about the
reintegration of these households into permanent housing (the number of local
authorities questioned for the study on North Rhine-Westphalia is smaller because
of a preselection for the questioning with a higher degree of differentiation). Con-
cerning occasions and reasons of homelessness a special investigation has been
carried out at 35 lower district courts in North Rhine-Westphalia. In Schleswig-Hol-
stein the question of reasons for first-time homelessness was part of interviews
with 267 single homeless persons who had contacted governmental and non-
governmental institutions of support during the 25th week in 1992.

As it has already been mentioned, the statements of this report for example about
the practice of prevention of local authorities but also about reasons of homeless-
ness and about the quantitative extent of threatening homelessness, are in most
cases restricted to West Germany. There exist only a few descriptions of the
situation in East Germany and just one empirical survey on the financial burden of
rents (Hentschel 1993) to which this report could refer.

3. INSECURITY OF TENURE. THE SOCIAL AND LEGAL CONTEXT IN GER-
MANY

3.1 The socio-economic context

3.1.1 The rented housing market as main provision of housing for low-in-
come households in Germany

Even before the German Unification the rate of owner-occupied houses and flats
in West Germany was the lowest among member states of the European Com-
munity (Matznetter 1994), and the German rate has even decreased after the uni-
fication because in East Germany only an extremely small part of flats and houses
is owner-occupied. According to the first survey on housing including data from
East Germany, 38.9 p.c. of altogether 32.3 million inhabited flats and houses in
Germany were occupied by their owners (Statistisches Bundesamt 1995 a). Much
more than in other European countries the ownership of a house indicates the
economic prosperity of its occupants. People with a low income do not usually own
the houses or flats they live in, and the percentage of homeless persons that have
lost owner-occupied homes is very small.

Although the number of compulsory auctions of housing property is not irrelevant
in Germany, the problem of threatening homeloss prevails in the sector of rented
housing. Therefore the main part of the following account will focus on the legal
framework and insecurity of tenure.
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3.1.2 Unemployment, poverty and the problem of overindebtedness

The number of unemployed persons and of recipients of social assistance has in-
creased steadily in recent years. In 1994 the annual average of officially registered
unemployed persons was at 2,556,000 in West Germany and at 1,142,000 in East
Germany, so altogether 3,698,000 persons were officially unemployed (BFA 1995,
p. 11, 245; see also table 1).

TABLE 1
Registered unemployed in Germany
Unemployed
West Germany East Germany Germany
1991 1,689,365 912,838 2,602,203
1992 1,808,310 1,170,261 2,978,570
1993 2,270,349 1,148,792 3,419,141
1994 2,555,967 1,142,090 3,698,057

Source: BFA (1995)

In 1993 altogether 4,269,000 persons received social assistance in West Germany
and 749,000 in East Germany, the total number of recipients of social assistance
in Germany therefore amounted to 5,018,000 (Statistisches Bundesamt 1995 b;
see also table 2; these numbers are annual total numbers, the numbers for a fixed
day would be lower by about one third). If the poverty line is set at 50 p.c. of the
net income of different sizes of households (net equivalence income), the data of
the socio-economical panel (annual representative interviews with about 6,000
households in West Germany and about 2,200 households in East Germany)
reveals a rate of poverty of 11.5 p.c. in West Germany and of 7.3 p.c. in East
Germany for one month in 1993 (Hauser 1995, p. 11). So about 8.6 million
inhabitants of Germany were affected by poverty in 1993. (In 1993 the total
number of inhabitants of Germany was at about 81.1 million.)

TABLE 2
Recipients of subsistence benefit

Recipients of subsistence benefit
West Germany East Germany Germany
1991 3,738,000 488,800 4,226,800
1992 4,033,000 685,000 4,718,000
1993 4,269,000 748,600 5,017,600
1994 n. a. n. a. n. a.

Source: Statistisches Bundesamt (1995 b)
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Overindebtedness is a growing problem in Germany. A household is considered
as overindebted if financial liabilities can no longer be paid from the household's
current income, because otherwise the disposable means would not be sufficient
to cover the fundamental costs of living. According to this definition in 1989 about
4.2 p.c. of all West German households were indebted, that is 1.2 million house-
holds in West Germany (BMFUS 1992, p. 112). In a note from 15th March 1995
the German Association of Saving Banks and Giro (Deutscher Sparkassen- und
Giroverband) projected this data to the whole German population in 1993 and
came to the number of 1.6 million of overindebted households (Deutscher
Sparkassen- und Giroverband 1995, p. 3).

3.1.3 Increase in rent prices and the development of the rent burden

For many years the increase in rent prices in West Germany has been above the
increase in prices for general costs of living. Between 1985 and 1994 the rent in-
crease was at 37.1p.c., while the general costs of living only increased by
23.5 p.c. (Wirtschaft und Statistik 7/1995, p. 496). In particular additional housing
costs have increased dramatically, mainly as a consequence of increases in fees
for municipal services like refuge disposal, street cleaning, water supply and
sewage disposal. Between 1985 and 1993 these prices increased by up to
100 p.c. (refuge disposal) (BMBAU 1994, p. 23). Whereas between 1985 and
1991 the disposable income of West German private households had increased
more than housing costs, this trend was reversed in following years: since 1992
the increase in rents has been stronger than the increase in disposable incomes
(BMBAU 1994, p. 20). Therefore it can be assumed that the average rent burden
(part of the income spent on rent costs) has grown. However, statements on the
average rent burden do not tell much about the number of households with an ex-
cessive rent burden. German statisticians realized a long time ago that the rent
burden of low-income households is always higher than the rent burden of house-
holds with higher incomes. The latest available assessment concerning this ques-
tion, which unfortunately had to refer to data of an income-and-consumption-
sample from as long ago as 1988, revealed that 30.2 p.c. of low-income house-
holds with a net income of 800 to 1,200 DM (about 423 to 635 ECU) and 12.8 p.c.
of households with an income of 1,200 to 1,600 DM (about 635 to 847 ECU) had a
rent burden of 35 p.c. or more of their income. The same is true for 10.2 p.c. of all
West German single households (Euler 1994, p. 21). Small households are most
likely to be affected by rent burdens of that amount.

In East Germany the rent burden has increased enormously since the German
Unification (in comparison to the first half-year of 1991 the rents of all households
of employed persons have risen by 600 p.c.; Wirtschaft und Statistik 7/1995), but
the original level of rents used to be very low. In the former GDR the rent burden
was at 3 p.c. of the disposable income, in 1993 it was already at 19 p.c. already
(part of income spent on rent and additional housing costs including heating after
deduction of housing allowance). According to a study from 1993, however 29 p.c.
of East German tenants had to bear a rent burden of more than 25 p.c., and for
7.4 p.c. of all East German households the rent burden exceeded 35 p.c. of the
household income (Hentschel 1993, p. 223).
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3.1.4 The shrinking market of affordable housing for socially and economi-
cally deprived groups

Social housing in Germany is generally directed to a limitation of social obligations
(like rent control - comp. 3.3.2 - and restriction of access to such households
whose income is below a certain limit) to a certain time. After this time former so-
cial flats can be handled like free-financed flats (e. g. they can be sold, landlords
may choose their tenants without any restriction and rent prices may be increased
according to the regulations of free-financed housing). As very many social flats
were built in the 1950s and 1960s, the period of social obligation has run out for
them or is running out automatically in the 1980s and 1990s automatically. So at
the moment the shrinking of the social housing supply is especially extreme. In
addition, those flats for which the period of social obligations is running out used to
be relatively cheap. After the turn of the millennium mainly those social flats with
relatively high rents will be left, and many of them will be parts of disagreeable
large estates. In North Rhine-Westphalia about 687,000 social flats became free of
social obligations between 1982 and 1993, while 1.4 million still belonged to the
supply of social housing in 1993. The average decrease in social housing had
been 3 p.c. a year since 1982, but was at 3.6 p.c. in 1993, and it will accelerate in
spite of the construction of new social flats (WFA 1994, p. 2). In 1992, towns in
North Rhine-Westphalia reckoned a reduction of the social housing supply by
40 p.c. until the year 2000 (without newly constructed flats) (comp. Busch-Geert-
sema/Ruhstrat 1994 a, p. 142). In the town of Bremen only 17,400 of 58,000 social
flats existing in 1993 will be subject to social obligations in the year 2000 (Busch-
Geertsema 1995, p. 27.) In Hamburg it is expected that the supply of social
housing will be shrinking to half of the existing supply between 1993 and 2000
(Mutschler 1995, p. 243).

There is no exact survey on the total number of social flats in Germany. In 1993
the Federal Government estimated the supply at "approximately" 3 million flats
(BMBAU 1993, p. 17). However, among them is a growing number of flats with
high rent costs which low-income households cannot afford and which institutions
of social assistance do not assume either.

The destruction of cheap rented flats in old buildings by demolition, combination of
flats, luxury redevelopment and conversion into freehold-flats is part of the re-
duction of low-priced housing. In spite of criticism from various sides, the purchase
of old buildings with the purpose of using the flats for owner-occupation is still
promoted by tax rebates.

3.2 The legal framework of financial support for housing costs
3.2.1 Housing costs and the system of social assistance

Local authorities take over the full amount of housing costs for people who receive
social assistance (Sozialhilfe) "as far as they (the costs) are appropriate" (para. 3
implementing order to para. 22 Federal Welfare Act). However, neither the Federal
Welfare Act nor the corresponding implementing order give a definition of the
meaning of "appropriate". Many local authorities as authorities responsible for
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social assistance keep to the regulations of the national Housing Allowance Law
which defines the maximum amount a subsidized rent may have (see below) when
deciding whether the rent costs of a social assistance recipient are appropriate.
The Federal Welfare Act does not allow the routine application of the schedules of
the Housing Allowance Law for defining the maximum amount of rents assumed
as part of social assistance, all the more since the particularities of individual
cases and the real situation of the housing market have to be taken into account
when deciding about social assistance. However, many local authorities proceed
along these schedules. This is especially problematic because the regulations
concerning housing allowance are updated only at long intervals (for the last time
in 1990), so that rent increases since the last reform cannot be considered.
Anyhow, the regulations on housing allowance are meant to grant only a subsidy
to the rent. They depend to a large extent on what is thought to be affordable and
politically acceptable.

Nevertheless, the assumption of housing costs helps most recipients of social as-
sistance to keep their flats. Problems with the definition of "appropriate" arise in
particular if a change in a person’s occupational or familiar situation (e. g. un-
employment, death of marital partner, divorce, separation) leads to income losses
and therefore to a need for social assistance and if his or her housing costs are
then considered as "inappropriate" according to the standards of social assistance.
The flats of persons who have already been recipients of social assistance and
whose familiar situation changes (death of partner or his moving out of the flat)
may also be considered as "inappropriate" concerning their size and therefore very
often concerning their price. These recipients of social assistance may then be
asked to lower their housing costs within "reasonable" time by moving into a
cheaper flat, subletting the flat or in other ways. If they do not follow this request
their housing costs have to be assumed only to the amount that is considered as
"appropriate". If a recipient is self-confident enough to object against this proce-
dure and if it comes to a lawsuit, the institution of social assistance has to prove
that the recipient would have actually been able to find a cheaper flat or that he
really had the opportunity of finding a lodger and that these ways of lowering the
housing costs could have been realized at tolerable conditions (LPK-BSHG 1994
p. 177-183).

Usually social assistance institutions refuse to assume rent arrears of social as-
sistance recipients if they regard the amount of the rent as inappropriately high.

Since contributions by social assistance are "subordinated" to other forms of in-
come and social support (principle of subsidiarity), only that part of the rent which
is not covered by housing allowance is assumed by social assistance. Many re-
cipients of social assistance get their housing allowance, which covers a fixed part
of the rent, together with their social assistance payment. The portion of the rent
covered by housing allowance is fixed by regulations of the Federal States and
differs between 41 to 53 p.c. of the officially accepted rent costs.

10
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3.2.2 Housing costs and the housing allowance system

Households that are not entitled to social assistance may nevertheless receive
housing allowance, if their income is below a fixed ceiling. In areas with the highest
level of rent costs this ceiling is at a gross income of 4,660 DM (about 2,450 ECU)
for a family consisting of four persons and at a gross income of 2,030 DM (about
1,070 ECU) for a single person. The amount of housing allowance depends on the
number of family members belonging to the household, on the total sum of the
family income and on the amount of officially accepted housing costs. As
mentioned above, there are ceilings for the officially accepted rents to be sub-
sidized which are laid down in schedules. These schedules distinguish six different
categories of local rent levels and also consider the age of buildings, the standard
of equipment and the size of households. As a matter of principle housing
allowance may only be a contribution to the rent and may never cover its full
amount.

Owner-occupiers may also receive housing allowance as a contribution to the fi-
nancial burden caused by capital and managing costs. However, according to the
latest statistics on housing allowance, concern less than 5 p.c. of all recipients of
housing allowance. This demonstrates again that housing property is of little im-
portance to people with a low income.

In 1993 about 1.84 million households in Germany received housing allowance,
that is 6.3 p.c. of all private households (Seewald 1995 a, p. 479). In East Ger-
many, where more generous regulations concerning housing allowance have been
introduced for a transitional period to alleviate the burden of rapidly increasing
rents after the German Unification, 1,37 million households (about 20 p.c. of all
households) received housing allowance at the end of 1993 (Seewald 1995 b, p.
244).

Although there is a legal claim on housing allowance, it is only granted on the
application of the entitled person. It is a serious problem that many persons enti-
tled to housing allowance do not realize their legal claims, similar to many people
who do not apply for social assistance, although they are entitled to it. This part is
estimated by experts at 40 to 50 p.c. (Ulbrich 1992; Hauser/HUbinger 1993, p.
151). Another problem concerning the regulations on housing allowance is the fact
that they are only updated at long intervals, so that the financial burden of the
recipients of housing allowance grows with increasing rents during these intervals.
In 1990 the ceilings for officially accepted rents and the rates of state contribution
were adjusted for the last time, and another reform is appointed only for 1997.

3.3 The legal framework of the control of rent prices

In Germany the development of rent costs is neither completely left to the market
nor is it subject to a strict state control. When describing the existing legal regula-
tions exerting a certain control on the development of rent costs one has to distin-
guish between free-financed housing and social housing.

11
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3.3.1 Rent control in free-financed housing

In free-financed housing landlord and tenant are usually free to agree on any
amount of rent at the beginning of a tenancy. A ceiling is only fixed by penal
clauses concerning the charging of exorbitant rents (para. 302 Criminal Code) and
the charging of excessive rents (para. 5 Penal Law on Commerce).

A case of charging exorbitant rent is usually assumed by courts if the contractual
rent exceeds the amount of rent locally customary for flats with comparable stan-
dards ("comparative rent" = "Vergleichsmiete") by more than 50 p.c. If a landlord
also takes advantage of his tenant's lack of experience or lack of judgement or of
his extremely weak will, he may even be punished with imprisonment or with a
fine. The tenant does not have to pay the part of the rent above the amount of the
comparative rent, and if he has already done so, he can reclaim it.

A charging of excessive rents as laid down in paragraph 5 Penal Law on Com-
merce is already assumed, if a rent exceeds the amount of the comparative rent
by 20 p.c. and if a local shortage is exploited at the same time. Courts may impose
fines up to 100,000 DM (about 55,600 ECU) for this offence. But landlords may
justify rents which are up to 50 p.c. above the comparative rent with high costs of
financing and purchase of the flats. Only in rare cases the fines provided by law
are actually imposed, because it is difficult for tenants to fulfil all legal re-
quirements and because most tenants affected by excessive rents do not take ac-
tion against their landlords either because they do not know their legal rights or
because they are afraid of losing the flat.

Whereas legal provisions to restrict the first-time rent are of little practical impor-
tance, the scope of rent increases within existing tenancies is limited more clearly.
The corresponding regulations are part of a special law (Law Concerning the
Amount of Rents = "Miethéhegesetz" = MHG). In its first paragraph this law states
that it is impossible to give notice to quit with the purpose of raising the rent. One
of the most important restrictions of the Law Concerning the Amount of Rents
(called "Kappungsgrenze") rules out any rent increases by more than 30 p.c. within
a period of three years. For certain flats this restriction ("Kappungsgrenze") was
tightened up in 1993 so that these rents may be increased only by 20 p.c. within
three years at a maximum. However, for this regulation a time limit is set until
September 1, 1998. Paragraph 2 MHG also says that before rents may be in-
creased the amount of the rent must have been unchanged for at least one year
and that the new amount of the rent shall not exceed the comparative rent
("Vergleichsmieten"). Comparative rents are rents for flats which are comparable
in their kind, size, condition, equipment and location for which the amount of rent
has been increased within the last four years. Many local authorities regularly
bring out rent tables ("Mietspiegel") with comparative rents. A landlord may also
name three comparable flats or refer to expert opinion to justify a rent increase.
This procedure meets the formal requirements of a rent increase, which, however,
is only valid, if an increase in locally comparable rents can be proved.

Beside the restrictions mentioned above a landlord may also increase the rent if
he has carried out constructional improvements e. g. to save energy and water or
to increase the value of the flat by modernization. He is allowed to transfer parts of
the costs in form of a rent increase to his tenant. He can also apportion increased

12
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capital costs caused by financing, e. g. by purchase, construction, restoration or
extension of living space, among his tenants.

Since the introduction of the Law Concerning the Amounts of Rents
("Miethohegesetz") in 1975 there have been several changes with the intention of
facilitating rent increases. The introduction of graduated rents and index-tied rents
are part of these efforts. On certain conditions they enable landlords and tenants
to disregard the restrictions mentioned above (limit to rent increases =
"Kappungsgrenze" and reference to comparative rents = "Vergleichsmiete") and to
agree either on fixed rent increases within a longer period of tenancy or on a
linkage of rents to price changes of other products and services.

3.3.2 Rent control in social housing

In that sector of social housing which is still prevailing rents are regulated by laws
and decrees different from rent control in free-financed housing. According to the
"Housing Control Law" (Wohnungsbindungsgesetz) tenancies in social housing
are ruled by the principle of the so-called cost-induced rent, which means that
rents must not exceed the expenditure of current costs of landlords or housing or-
ganizations. However, this is only true as long as social flats are subject to legal
obligations concerning rent and occupation of the flat ("Sozialbindungen"). Since
the German system of social housing usually limits these social obligations for
publicly subsidized flats to the period of subsidization, the termination of this pe-
riod means that these flats are treated like free-financed flats afterwards. This fact
is crucial, because at present the period of social obligations is running out for
many flats of social housing constructed in earlier years so that the supply of so-
cial housing has been shrinking for years and will be shrinking further. By now di-
verse ways of subsidization have been developed within the social housing sector.
Flats are either subsidized by building loans, the subsidization of expenditure or
loans on expenditure or - and sometimes both is the case - by tax rebates. Periods
of social obligation for subsidized flats differ depending on the form of subsidies
and on special regulations of the Federal States (Bundeslander). As a result of
new legal provisions the share of newly constructed flats for which the period of
social obligation takes only 10 to 25 years at the most has increased in previous
years. The period of social obligation used to be much longer (25 to 50 years) for
"classical" social housing which is now on the decrease. Besides, more and more
newly constructed social flats are explicitly excluded from the principle of cost-
induced rent. Instead, the amount of rents is determined or limited by contractual
agreements, and the legal provisions concerning free-financed housing are valid
from the very beginning.

As soon as state subsidies are applied for the construction of a "classical" social
flat with a cost-induced rent, a profitability calculation is made up to determine the
amount of the cost-induced rent. The Federal States (Bundeslander) have fixed
different rent ceilings which must not be exceeded, otherwise state subsidization
will be denied. When granted subsidies are taken into account, the calculated
cost-induced rent must not exceed these limits. The calculation of cost-induced
rents is regulated in details by a federal decree. It takes into account all the ex-
penditures for capital and managing costs (write-offs, administration, maintenance,
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risk of rent losses). If a calculated cost-induced rent is approved and costs
included in the profitability calculation rise at a later time, a landlord may make up
a new calculation and raise the rent (principle of "dynamic cost-induced rent"). This
may be the case e. g. if interest rates of granted subsidies or of outside loans rise,
if subsidies for expenditure are reduced or if flat rates for administration and
maintenance are increased etc.

There is also an obligation concerning the occupation of a social flat
("Belegungsbindung"). Social flats may only be occupied by households whose
total income is below a fixed limit. Since these income limits were raised in 1994,
about 40 p.c. of all households are now entitled to occupy a social flat. If the in-
come of a household living in a social flat increases after some time and therefore
exceeds the income limit, the Federal States (Lander) may on certain conditions
impose a fee for inappropriate occupation of the flat ("Fehlbelegungsabgabe") on
the household. These fees came to 0.50 to 9 DM (0.30 to 4.80 ECU) per square
meter and month in 1993 depending on the amount of exceeding income and
varying in the different Federal States (Lander) (BMBAU 1994, p. 18).

3.3.3 Additional housing costs: a "second rent"

Apart from the rent, tenants of social flats as well as of free-financed flats have to
pay so-called "Nebenkosten" - additional housing costs. These "Nebenkosten"
include e. g. costs of municipal services (like refuse disposal, street cleaning,
water, sewage disposal), costs of maintenance and operation of shared services
(central heating, lifts, shared aerials, cleaning of staircases, gardening) and di-
verse insurance costs as well as land tax. Usually tenants have to pay a flat
charge for these costs, and once a year an exact calculation of the actual costs is
made up. Additional housing costs have become a more important part of housing
costs in recent years, because costs of municipal services have increased greatly.
Therefore they are also called a "second rent".

3.3.4 Special regulations in East Germany

In the former GDR rents were normally determined by the state and extremely low
in comparison to rents in West Germany. After the German Unification the rent
level of price-controlled housing was raised in two steps (on October 1st, 1991 and
on January 1st, 1993) by the Federal government. A third step towards the West
German model of comparative rents ("Vergleichsmieten") was done by the Rent
Transition Act ("Mietuberleitungsgesetz") of June 11th, 1995 - however, with a
transitional period until the end of 1997. Among flats constructed at the time of the
GDR all three interventions created more differentiation of rents. By the first step
the possible extent of rent increases was made conditional on the equipment of
flats (e. g. bathroom, central heating or lavatory inside the flat), by the second and
third step it was also made conditional on the state of flats respectably on as-
certainable faults of construction and on the location of flats (number of residents
of the municipality). The apportionment of managing costs and of costs of heating
and warm water has been already possible since October 1st, 1991 (at first only to
a certain limit, which was later abolished). The second provision of January 1st,
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1993 enables landlords to apportion costs of considerable maintenance works to a
certain extent among tenants (up to 5.5 p.c. of the maintenance costs that fall to
the flat) (comp. Derleder 1993). Finally the Rent Transition Act of 1995 was a fun-
damental step towards a transition to West German legislation and to the model of
the comparative rent ("Vergleichsmiete") (Eisenschmid 1995). This act again
allowed a rather general increase by 10, 15 or 20 p.c. of the rent, according to
quality and location of the flat and graduated in time.

In spite of special interventions which aimed at alleviating the consequences of the
rapid increase in rents in East Germany for low-income households (in particular
special regulations concerning housing allowance in East Germany), as early as
after the second decree on rent increases 29 p.c. of all East German tenant
households spent more than 25 p.c. of their net income (including housing
allowance) on housing costs (including rent, additional housing costs and costs for
heating) (Hentschel 1993).

3.4. The German system of protection against unwarranted notice to quit

In Germany most legal provisions concerning tenancies are founded on written
laws that belong to the Civil Code of Law (BGB). The Code of Civil Procedure
(ZPO) contains regulations determining court procedures and prescribed periods
as part of tenants' protection and potential prevention of homelessness. The legal
provisions mentioned below are mandatory and cannot be undermined by contrac-
tual agreements.

The following account is based in its main points on a legal expertise by Prof. Dr.
Peter Derleder and John Cecil van Aken, jurists at the University of Bremen, with
the title "Legal aspects and the legal frame affecting housing emergencies" (in:
Busch-Geertsema/Ruhstrat 1994 a, p. 207-243). The author of this report takes
the responsibility for any oversimplification due to the necessary condensation of
parts of the expertise and has added some facts concerning recent developments
in German legislation.

3.4.1 Tenancies without any or with restricted protection against notice to
quit

Some tenancies are excluded from the rather extensive protective provisions of
German tenancy law. For example paragraph 564 b BGB which warrants protec-
tion for tenants in ruling that landlords are not permitted to give notice without
"justified interest" does neither apply to flats and rooms that are rented for a tem-
porary use like sailors' homes and accommodation for workers on field jobs nor to
furnished rooms for single persons within the landlord's flat nor to rooms in stu-
dents' and young people's homes. Tenancies about rooms rented by local
governments with the purpose of sub-letting them to people in urgent need of
housing or to people in job training are equally excluded from any protection
against notice. Limited-term leases with a time limit up to five years are also ex-
cepted from protection against notice if the landlord has announced his intention to
either use the flat or house for himself or for members of his family or to redevelop,
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modernize or pull down the building or to rent the rooms to another employee if the
rental object is a company flat. This intention has to be announced at the time of
conclusion of the tenant contract and it has to be confirmed in writing three months
before the expiration of the lease (para. 564 ¢ BGB).

All the tenancies mentioned above do not only deny their tenants any protection
against notice to quit as provided by so-called "regular tenancies", but make it im-
possible for them to take advantage of the Social Clause as well (see 3.4.4) - the
only exception here are residents of students' and young people's homes. Some of
these tenancies offer no protection against rent increases and include shorter
periods of notice. The above-mentioned cases of limited-term leases and leases
about flats that have been rented by local governments and are sub-let to special
groups of persons do not even give their tenants the chance of being granted a
stay of eviction (comp. 3.4.7.1).

Only a restricted form of protection against notice applies to so-called
"Einliegerwohnungen" - separate flats built into a one-family house. The law (para.
564 b, 4 BGB) defines "Einliegerwohnungen" as flats in an owner-occupied
building that may not contain more than two flats altogether. (If, however, a build-
ing with one "Einliegerwohnung" has been extended by another flat since June
1990, the third flat is also considered as an "Einliegerwohnung".) A landlord may
give notice to quit to a tenant in an "Einliegerwohnung" without having to name a
"justified interest" of his own. In this case the regular period of notice (see 3.4.2.2)
is prolonged for another three months. A tenant who tries to oppose the notice to
quit can only refer to the Social Clause (comp. 3.4.4) and, if he fails, ask for a stay
of eviction (comp. 3.5.1.1).

Apart from the exceptional cases mentioned above tenants in flats which are
rented for a limited time may demand the prolongation of their leases. They have
to state their demand in writing two months before the expiration of the limited-
term lease. Landlords may refuse the continuation of tenancy if they have a
"justified interest" in the flat (for the definition of this term see 3.4.2.1.). If a tenant
misses the deadline, the tenancy will continue tacitly, if the landlord does not op-
pose its prolongation within two weeks after the lease has expired.

3.4.2 Protection of tenants in "regular tenancies™

3.4.2.1 "Justified interest"” as a necessary precondition for giving notice to
quit

In cases of regular tenancies (not belonging to the exceptions mentioned under
3.4.1) a landlord may only give notice to quit if he has a "justified interest" in doing
so. This rule is an essential part of the protection of tenants against notice. The
law (para. 564 b BGB) names in particular the following grounds for giving notice
as forms of a landlord's "justified interest": offences against the tenant's contrac-
tual obligations ("Vertragspflichtverletzung"), the owner's personal needs of his flat
("Eigenbedarf") and "prevention of a reasonable economic exploitation" of the flat
("Hinderung der wirtschaftlichen Verwertung").
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An offence against the tenant's contractual obligations is any significant offence
against the obligations laid down in the tenant contract for which the tenant can be
made responsible, for example if the tenant does not pay his rent regularly or if he
has been late with his rent payments several times, if he disturbs the domestic
peace severely, or if he uses the rooms in a way that is contrary to the regulations
of the contract (if he makes incisive changes in the construction of the building
without the landlord's agreement or if he causes an overcrowding of the flat by
taking in too many people etc.). If offences against the tenant's contractual duties
are especially aggravating, the landlord is entitled to give notice to quit without
conceding the otherwise mandatory period of notice. The Civil Code of Law de-
fines the preconditions for this procedure in separate paragraphs (see 3.4.3).

"Personal needs of the owner" (Eigenbedarf) exist if the landlord needs the rented
rooms for himself, for persons belonging to his household or for members of his
family. There has been considerable disagreement among jurists and within juris-
diction about the definitions of the terms "family members" and "needs". Basic
ruling about this matter has determined that the owner's personal needs of his flat
must be assumed if the landlord has announced his intention to occupy the rented
rooms himself or to let them to a member of his family and if he can give sound
and understandable reasons for his plan. The tenant's interest in keeping the flat
has to be taken into account and to be weighed against the landlord's interest in
gaining it.

An exceptional case of notice on the ground of the owner's personal needs exists
if the rented flat has been changed into a freehold flat and if it has been sold (case
of conversion). The new owner of the flat has to wait for at least three years, in
some areas with housing shortage even for five years (or for ten years, comp.
3.4.4), before he is entitled to give notice on the ground of his personal needs of
the flat.

According to the law "prevention of a reasonable economic exploitation"
(Hinderung der wirtschaftlichen Verwertung) means that the landlord is prevented
from gaining a reasonable profit from his property and that this leads to substantial
losses on his side. Giving notice with the purpose of raising the rent when letting
the flat again is explicitly ruled out. Typical examples for giving notice on the
ground of "prevention of reasonable economic exploitation" are cases when a
landlord intends to sell or to pull down the building, when he wants to let the rooms
henceforth as business or industrial premises or when buildings in a dilapidated
state are to be extensively renovated. However, the requirements of courts are
rather strict when assessing the question whether the losses a landlord might have
to suffer are "substantial". If a rented flat in an area with housing shortage is
converted into a freehold flat and then sold the new owner moreover has to wait
for five years (and sometimes for ten years, comp. 3.4.4) after the purchase until
he is entitled to give notice on the ground of "prevention of a reasonable economic
exploitation" of the flat.
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3.4.2.2 Periods of notice in cases of regular notice to quit

If a landlord gives notice to quit for a flat with an indefinite-term lease on the
ground of "justified interest", or if the tenant gives notice, a statutory period of no-
tice has to be observed - as far as the tenancy does not belong to those excep-
tional cases mentioned under 3.4.3, which allow giving notice without a period of
notice . Normally this period is just under three months at the beginning of a ten-
ancy and is extended to another three months after five years and again after eight
and after ten years, so that it may amount to one year at the most. In principal this
rule affects all indefinite-term leases. However, periods of notice for single
subtenants in furnished rooms are restricted to 15 days at best, and in cases of
tenancies about rooms rented for temporary use and about company flats, the
contracting parties may agree on deviating periods of notice at the disadvantage of
the tenant.

3.4.3 Extraordinary termination of tenancies

The following grounds for giving notice are defined by the law as especially ag-
gravating breaches of tenant contracts. If they occur, the landlord is entitled to give
extraordinary notice to quit without having to observe any periods of notice.

3.4.3.1 Arrears of rent

In Germany most actions for eviction are taken by landlords against tenants who
are in arrears for rent and have therefore been given notice to quit (comp. 4.1.1).
So arrears of rent belong to the most common reasons for homelessness. Accord-
ing to para. 554 BGB a landlord is entitled to give notice to quit without any period
of notice, if the tenant is in arrear for his rent (or even only for parts of his rent) on
two succeeding dates and if the amount of his rent debts exceeds the amount of
one monthly rent. If a tenant's arrears of rent amount to at least two monthly rents,
a landlord may give notice even if the rent debts have been caused by default of
payment on different dates not succeeding each other. He does not have to re-
mind the tenant first. It is not important whether the tenant is personally respon-
sible for the default of payment or whether he has suffered an income loss due to
unemployment or illness. The notice to quit will nevertheless become void if the
arrears of rent are settled later within a statutory period ("Heilungsfrist") or if a
public institution, e. g. the social welfare office, takes the obligation of settling the
rent arrears (para. 554 Il no. 2 BGB). However, this procedure is only admitted
once within two years. The conceded period of repayment ("Heilungsfrist") is one
month starting with the delivery of a copy of the landlord's action for eviction to the
tenant by the court of competent jurisdiction.

In correspondence to this regulation the Federal Welfare Act contains provisions
which allow the payment of rent arrears from social assistance funds (comp. 3.5).
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3.4.3.2 Unacceptability of tenants' behaviour

A landlord may also give notice to quit without observing any period of notice if a
tenant offends against his contractual obligations to such an extent that a con-
tinuation of the tenancy is unacceptable (para. 554 a BGB). As an example the law
mentions especially the disturbance of domestic peace caused for instance by
perpetual noisemaking or by drastic nuisances. If a tenant is frequently late with
his rent payments, this may also justify a landlord to give notice without period of
notice even if the preconditions for giving notice on the ground of arrears of rent
(as mentioned above) are not fulfilled.

3.4.3.3 Use of the flat contrary to tenancy agreement

A tenant can be given notice without period of notice if he leaves a flat to a third
party without permission in spite of a first warning. If he causes an overcrowding of
a flat by taking in too many persons he may also be given notice without period of
notice as far as the interest of the landlord is considerably impaired, for example
by an increased wear of the flat, by the disturbance of domestic peace or by
increased noisemaking.

3.4.4 The Social Clause

If the termination of tenancy means hardship to the tenant and his family, he can
oppose a notice to quit and ask for a continuation of the tenancy even if the notice
to quit is justified according to the general provisions about giving notice, on the
condition that the tenant's hardship is not justifiable even in appreciation of the
landlord's justified interest (para. 556 a, so-called "Social Clause"). The law points
out that hardship must also be assumed if no adequate substitute permanent ac-
commodation at tolerable conditions can be provided. If the requirements for
hardship are given, the tenant may demand the continuation of the tenancy for a
time that is supposed to be reasonable in consideration of all the circumstances of
the case. Under certain conditions courts may even rule that a tenancy is to be
continued for an indefinite time. A continuation of tenancy, however, is out of the
question if one of the grounds for giving extraordinary notice as mentioned above
is existent. Besides, a number of tenancies with a limited protection against notice
are also excluded from the application of the "Social Clause" (comp. 3.4.1). Even if
the "Social Clause" is applicable in principle, several formalities have to be ob-
served, and the tenant has to fulfil certain legal requirements: the tenant's opposi-
tion including his demand for a continuation of the tenancy has to be presented in
a written form two months before the termination of the tenancy, unless the land-
lord has not informed the tenant about the possibility of an opposition. Besides, the
tenant has to prove that he has looked intensively for substitute accommodation.
He is not allowed to restrict his efforts to find a flat to his former residential area
and he has to be willing to accept a higher rent and worse living conditions than
before.

In 1993 a special law was enacted as a reaction to the increasing number of con-
versions aiming at the sale of flats. These conversions from rented flats to freehold
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flats endanger many tenancies, because the new owners might give notice on
grounds of personal needs ("Eigenbedarfskiindigung") or of "prevention of a
reasonable economic exploitation" of the flat ("Verwertungskindigung"). The new
law says that in areas with a housing shortage it is impossible to give notice to quit
on these grounds within ten years after the purchase of a flat, if the rented flat was
converted into a freehold flat before the purchase and if the tenancy had already
existed at that time. After this period of ten years the effect of the Social Clause is
reinforced by the regulation that in cases of hardship caused by giving notice the
landlord has to prove that there is adequate substitute accommodation at tolerable
conditions for the tenant, if he wants to be successful with his notice to quit.

3.4.5 Protection for tenants without lease

Persons not belonging to the tenant's family but living in his flat without a lease
contract (e. g. unmarried partners or friends) do not enjoy protection against notice
and are in most points unprotected if the tenancy is terminated or if they are
evicted by the tenant. Only in some cases they may be granted protection against
eviction by procedural rules.

3.4.6 Special regulations concerning tenancy law in East Germany

Basically the same rules of the BGB have applied to East and West Germany
since the German Unification. However, there have been several exceptions,
which however will lose their validity on 1st January 1996. For example notice to
quit on the ground of the landlord's personal needs in the flat has only been pos-
sible on certain specified conditions. This transitory provision was supposed to
stop a threatening wave of notices to quit on the ground of landlords' personal
needs of the flats. Among other reasons this was particularly imminent, because
original owners of houses or flats or their legal successors claimed repossession
of a great number of flats which had been expropriated after the foundation of the
GDR. It remains to be seen what effect the adjustment of legal provisions concern-
ing notice to quit on the ground of a landlord's personal needs to West German
standards will have on the number of notices to quit and homelosses. In cases of
"Einliegerwohnungen" (separate apartments built into one-family flats, comp.
3.4.1) the termination of tenancy by giving notice to quit has been made harder
until 31st December 1995 and will be adjusted to West German regulations on 1st
January 1996 (which means that giving notice will be facilitated).

There is no time limit for the regulation that tenancies in East Germany which had
existed before the German Unification may not be terminated by notice to quit on
the ground of prevention of reasonable economic exploitation of the flat.

3.4.7 Procedural Law

If a tenant has been given notice to quit but does not leave the flat, the landlord
has to apply to a court to enforce the eviction. He is not allowed to evict the tenant
himself. If he nevertheless tries to, his tenant may defend himself in seeking an
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urgency interim injunction obliging the landlord under threat of punishment to leave
the flat to the tenant until an eviction order valid in law can be provided. Even then
the landlord must not execute the eviction himself but has to entrust a bailiff.

To get an eviction order the landlor